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The PETITION of William Wilſon, 
Writer to the Signet, Truſtee for Alexauder 
Campbell, Meſſenger in Edinburgh, 


acquired the Eſtate of Otter by Purchaſe from the Earl of 

Argyle, at a very high Price, as Lands then fold; and after 

he, and two of his Sons ſucceſſively, and the Reſpondent 
his Grandſon, had poſſeſſed the Eſtate for eighty-one Years and ſome 
Months, as abſolute Owners, under feudal Titles, the moſt com- 
plete and ſufficient known in the Law of Scotland, the preſent 
Action was inſtituted by the Purſuer againſt the Reſpondent, for e- 
victing the Eſtate from him, under a Pretence of the Earl of Argyle, 
the Vendor's Right being exceptionable, and that the Reſpondent's 
Right was not ſecure by poſitive Preſcription, becauſe of the various 
Deductions that ought to be made from the Years the Eſtate had 
been poſſeſſed by the Reſpondent and his Predeceſſors, on account 
of Minorities, and other Occurrences in the Purſuer's Family. 


| 2 CAMPBELL, the Reſpondent's Grandfather, in 1678, 


The Attempt appeared to the Reſpondent and the Counſel he ad- 
viſed with, to be the Effect, either of Folly or Madneſs, and not to be 
an Object worthy the attending to. But the Action has fince been carri- 
ed on by the Purſuer, aſſiſted by an able Agent and Truſtee, and the very 
ableſt Counſel, with ſo much * Skill, and Addreſs, as lat- 

terly 


So 


4 


terly to call upon the Reſpondent's greateſt Attention; and by the 
Iſtiuce of the Court he has been aſſoilzied from the Action. 


It was hardy to attempt the evicting an Eſtate, which for up- 
wards of fourſcore Years had been enjoyed by an onerous Purcha- 
ſer and his Heirs, under complete feudal Titles: But it appears to 
the Reſpondent to be ſtill more hardy in the Petitioner, after hear- 
ing the Principles of our Law applicable to this Caſe, fo fully, aud 
with ſo much Unanimity explained by your Lordſhips, not only to 
reclaim againſt the Interlocutor that has been pronounced ; but by 
Inſinuations and Miſrepreſentations, in his Petition, to injure the 
Character and Memory of a noble Lord, ſo long dead, and who me- 
rited ſo well of his Country, and even to miſconſtruct the Law it- 


ſelf in many Reſpects. 


The Petition has been drawn with much Art and Anxiety ; and 
yet the Reſpondent can read in it, that the Petitioner does not flat- 
ter himſelf to procure by it a Judgment from your Lordſhips in his 
favour ; but that it 1s truly intended for another Meridian, where he 
may poſſibly think the Principles of the Law of Scotland are not ſo 


well underſtood, 


The Reſpondent does not propoſe in theſe Anſwers to follow the 
Petitioner in every Branch of his Argument, but he will endeavour 
to ſtate the Merits of his Defence with as much Perſpicuity and Bre- 
vity as poſſible, and ſhall take Notice of the moſt material Argu- 
ments in the Petition. | | 


The Petitioner has taken ſeveral Things for granted; and more 
particularly, that your Lordſhips were of Opinion, that the ſeveral 
Minorities claimed to be deduced by him in computing the Years of 
Preſcription, were all ſufficiently proved; and therefore has fet them 
aſide by the Lump as ſo many Articles adjudged for him. 


Although the Reſpondent does not imagine, that it is neceſſary for 
him to impugn the Proof that has been offered of the Minorities ; 
yet he cannot agree to its being underſtood, that the Proofs of the Mi- 
norities either were held by the Court, or ought to be held to be ſuffi- 
cient: And although he does not mean to ſtate at great Length the 
ſeveral Matters taken for granted in the Petition, yet he propoſes 
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ſhortly to bring them under the View of the Court, prior to his ta- 
king under Conſideration the ſeveral Points endeavoured to be main- 
tained in the Petition. 


But previous to this, it will be proper to give the Hiſtory of the 
Eſtate of Otter, prior to the Reſpondent's Grand- father's purchaſing 
it, ſo far as it can be diſcovered from the different Writings that 
have been recovered and produced in this Proceſs. 


Fact. 


Colin Campbell, an ancient Owner of the Eſtate of Otter, died 
about 1620, leaving Iſſue ſeveral Sons; and was ſucceeded in the 


Eſtate by Archibald, his eldeſt Son. 


Archibald intermarried with Anne Stirling; and in their Mar- 
riage- contract he provided the Eſtate of Otter, and the Lands of 
Evenechan and Darmacherichbeg, which he had acquired himſelf, 
to the Heirs-male of the Marriage; whom failing, to his other 
Heirs-male. 


The Marriage diſſolved by the Death of Archibald, leaving Iſſue 
a Daughter only, who, by the Marriage-contra&t, had 5000 Merks 


of Portion ; and the Succeſſion of the Eſtate as a male Fee, devolved 
upon Colin, the Brother of Archibald. 


Colin appears to have owed confiderable Debts, for which Ap- 
priſings were deduced againſt his Eſtate; and amongſt others, it 
appears, that Jean Campbell, after taking a Decreet againſt him for 
her Portion of 5000 Merks, and Villiam Stirling, as Aſſignee or 
Truſtee for Anne Stirling, had taken a Decreet on account of Ali- 
ment due to her for her Daughter Jean Campbell, they both con- 
curred in appriſing the Eſtate ; upon which they expede a Charter 
from the Crown, the Farl of Argyle as Superior being then for- 
| feited; and in the Charter, which was completed by Infeftment, sep. 
the whole Eſtate belonging to Colin is comprehended, excepting the 1663. 
Lands of Darinacherichbeg; and in the Charter the Lands are grant- 
ed and confirmed dilectis ngtris Jeannæ Campbel}, Joli filie leg itimæ 
quondam Archibaldi Campbell de Otter, et Willelmo Stirling, filio le- 
gitimo Archibald: ytirlng de Coldoch, heredibus eorum, et aſjignatis 
quibuſcungue, hereditarie, alteruteri eorum pro cor um pariubus, ones et 


Jmgulas terras aliaque ſubſcript. 


The 


| 
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The Charter and Infeftment have been recovered, and produced 
in Proceſs. | 


March 2. J/illiam Stirling, the Co-appriſer, conveyed his Appriſings, Sums 


1667. 


Jan. 8. 
1684. 


June 1. 


1672. 


appriſed for, and Lands appriſed, to Jean Campbell, and Alexander 
Campbell her Huſband, the longeſt Liver of them two in conjunct 
Fee and Liferent, and the Heirs to be procreate betwixt them in Fee; 
and they were infeft in the Lands, by virtue of a Precept of Seiſin 
contained in the Diſpoſition. WITT 


Jean Campbell and her Huſband, diſponed to the Earl of Argyle 
the whole Lands appriſed by them and William Stirling, and con- 


veyed to the Earl the Decreets of Appriſing, and the relative Wri- 


tings, and aſhgned him “ in and to the haill Rents, Mails, Farms, 
* Kains, Cuſtoms, Oc. of the haill Lands and others reſpectively, 


„ and particularly above diſponed, of this inſtant Crop and Year 


* of God 1672, and yearly and ilk Year in time coming.” 


The Diſpoſition contained a Procuratory of Reſignation, in virtue 
of which the Lands were rehgned in the Hands of the Earl as Su- 
perior, ad perpetuam remanentiam, and the Inſtrument duly recorded ; 
but the Lands of Evenechan was not comprehended in the Reſig- 
nation, as they were held of a different Superior. 


It is difficult to diſcover the Nature or Intentions of Tranſactions 
ſo ancient ; but there 1s Reaſon to believe, that the Earl of Argyle, 
about the Time of his purchaſing Jean Campbell and her Huſband's 
Right to the Eſtate of Offer, did likewiſe acquire all the other Appri- 
ſings deduced againſt the Eſtate, and Debts due by the Family of 
Otter; and that he did make ſome Tranſaction or Agreement, by 
which it was ſettled, that he was to have the Eſtate of Otter in Con- 
ſideration of what he had paid, and that the Family was to enjoy 
the Lands of Evenechan and Darinacherichbeg. by 


There 1s no real Evidence of any ſuch Agreement or Contract be- 


ing executed; but there is much Reaſon to preſume it. It is ad- 


mitted in the Petition, that the Earl acquired Debts to the Amount 
of 23,471 Merks. There is Reaſon to believe he acquired Right to 
more. The Family could have no Proſpect of paying off Debts ſo 
conſiderable with the annual Profits of their ſmall Eſtate. It was 


therefore 
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therefore natural for them to agree to give the Earl Land in Satiſ- 
faction of the Debts he was Creditor in: And as the Family of Ot- 
Jer from that Time aſſumed the Title or Deſignation of Evenechan, 
and entered to the Poſſeſſion of theſe Lands, and of Darinacherich- 
beg, and which they continued to poſſeſs ever after, as will be ex- 
plained in the Sequel, without making any Challenge to the Duke 
of Arzyle's Right to the Lands, which by that Time had become ir- 
redeemable; it affords the ſtrongeſt Reaſon to believe, that all thoſe 
Things muſt have been done by the mutual Conſent of the Parties. 


The Eſtate of Otter at this Time only yielded a Rent of L. r 000 Rent of the 
Scots, or L. 100 per Year; and the Earl of Argyle holding himſelf ow or Ons 
to be Proprietor of it, did, for the Price of 40, 700 Merks, which © 
was an exceeding high Price for ſuch an Eſtate in thoſe Days, ſell 
and diſpone the Eſtate to the Reſpondent's Grandfather in Liferent, March 21. 
and to Alexander Campbell his eldeſt Son in Fee; and in the Diſpo- 3 | 
fition he conveyed certain Feu- duties to the Purchaſer in real War ec by the 
randice ag -ain{t Eviction for the Space of forty Years ; which was a *<!pondent's 
Practice moſt common in thoſe Times, whenever Lands were ſold aber: 
for a full and adequate Price. 


The Purchaſer 1s aſſigned by the Diſpoſition to the Rents, for 
Crop and Year 1677, and in time coming, with the following Ex- 
ception ; © Excepting forth and frae the ſaid Aſſignation, the Mails, 
* Farms, and Duties of the Lands of Largirbey and Largiemore ; re * 
© the Lands of Kufaul, and the juſt and equal half of the Laws of png — 
& Corra, which is liferented by the ſaid Anne Stirling; and which Except- 
« Liferent-right is hereby reſerved to her during all the Days of her 1 
© Lifetime; the Rents and Duties of which Lands extends yearly to to the Mails 


© the Sum of 600 Merks Scots Money.” and Duties, 


Anne Stirling here ſpoke of was the Widow of Archibald Campbell 
before mentioned, once Owner of the Fitate of Otter: But her Life- 
rent was not conſtituted by Infeftment, as is erroneoutly ſaid in the 
Petition; for her Marriage-contract had neither Precept nor Procu- 
ratory for infefting her; and there is no ſort of Reaſon to believe 
that ever the was infeft. 


Anne Stirling at this Time was married to John Macneil of Tay- 
2 and although ſhe had no Infeftment for her Literent of 600. 
B Merks,. 


359 


Merks, yet ſhe had Right to it, and it became proper that ſhe 
ſhould be ſecured in Payment; and that the Reſpondent's Grandfa- 

ther, Colin Campbell,” the Purchaſer of the Eſtate, ſhould at the ſame 
tme be relieved of it. 1 77 26k 


Method t- The Method followed in doing this, was the Earl's conveying to 
= 44 Colin Campbell the Purchaſer an equivalent Sum out of the Feu-du- 
dent'sGrand- ties payable for Tayni/h's Eſtate to the Earl, and which was ac- 
father of cordingly done; by which Means the Matter came eaſily to be ad- 
Anne Stir- 8 . R . 

ling's Life- juſted by Anne Stirling's diſcharging her Liferent, and ſhe and her 
rent, Huſband accepting of a Diſcharge of an equivalent Sum of Feu- 


duties payable out of his Eſtate, 


The Clauſe in the Diſpoſition, by which the 60 Merks of the 
Feu-duties was conveyed to the Reſpondent's Grandfather, ſtands in 
the following Words: And becauſe, in all Equity and Juſtice, the 
« ſaid Colin, and his ſaid Sons, and their foreſaids, ought to have 
* the equivalent Rent of the ſaid Lands liferented by the ſaid Anne 
% Stirling during all the Days of her Lifetime; therefore we the ſaid 
% Archibald Earl of Argyle, with Conſent foreſaid, makes, conſti- 
© tutes, and ordains the ſaid Colin Campbell, his ſaid Sons, and 
© their foreſaids, our very lawful Ceſſioners and Aſſignees, in and 
* to the like Sum of 600 Merks, Money foreſaid, due and payable 
to us as Feu- duty forth of the foreſaid Lands of Tayni/h, and o- 
* thers therein mentioned, being a Part of the Warrandice above 
% diſponed; and that of this inſtant Crop and Year of God 1678 
* Years, the ſamen Rent being paid otherwiſe to the ſaid Colin 
* Campbell, for the ſaid Crop and Year of God 1677 laſt bypaſt, and 
* ficklike yearly, and ilk Year, in time coming, during the Life- 


time of the ſaid Anne Stirling allenarly, and no longer, except in 
« caſe of Eviction, as ſaid is.“ 


40 


It is ſaid in the Petition, that the Feu- duties of Tayni/h's Eſtate 
did only amount to 185 Merks; which therefore could not anſwer 
to the Payment of Anne Stirling's 600 Merks. But this is a groſs 
Miſtake in the Petitioner; and if he had looked to the Diſpoſition, 
he would have found the Iſland of Giga mentioned in the before- 
recited Clauſe, ſtated as paying a Feu-duty of 400 Merks, and the 
Mill of Kilmorie a Feu-duty of 65 Merks, making, with the 185 
Merks of Feu-duty for the Lands of Tayniſh, properly ſo called, in 

all 


Ih © 


Ti 
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all 650 Merks; and which is the Feu-duty paid by the Family of 
Tayniſh at this Day to the Duke of Argyle, as can be proved by his 
Chartelary and Rentals of his Eſtate, if neceſſary. 


Colm Campbell the Purchaſer, in Implement of the Diſpoſition, 


obtained a Charter from the Earl of Argyle as Superior, to himſelf Charter - 4 
in Liferent, and his eldeſt Son in Fee; and which Charter was con- * 5 
firmed by another Charter under the Great Seal. And thoſe Char- os Aab 


ters were regularly completed by Infeftment, and the Seiſins duly dent's Grand- 
recorded. 2 


The Validity of theſe original Writs from the Earl of Argyle, or & 9. 11. & 
the ſubſequent Titles in the Perſons of the Reſpondent and his Fa- The Velidiey 
ther, have not, nor could not poſſibly be diſputed : Nor has it been of the Titles 
controverted, that if forty Years Poſſeſſion has followed upon thoſe 7 HIRE 
Titles, independent of the Deductions to which the Petitioner may Family nod 
be intitled to on account of the different Pleas ſet up by him, it challenged. 
eſtabliſhes a Right that cannot now be challenged on account of 


any Defect of Title in the Earl of Argyle. 


The Eſtate of Otter purchaſed by the Reſpondent's Grandfather, 


was denominated a Forty-merk Land, and conſiſted of the follow- 
ang Parcels. 


The Four-pound Land of Balliemore. Particular 
The Four-merk Land of Ballilongart. a ed g 
The Four-merk Land of Towlon. Eltate of Ot- 


The Four-merk Land of Fernoch. ter is com- 

The Four-merk Land of Stroan. ores 

The Four- merk Land of Ardgadden. 

The Four-pound Land of Corra. 

The Four-merk Land of Xillail, 
thereof. 

The Four-merk Land of Largie. 


ith the Mill and Mill-lands 


The Lands of Evenechan, though contained in the Appriſings om wy 
acquired by the Earl of Argyle, were not comprehended in the ſoid to che 


Sale, and which the Petitioner imputes to the Appriſings not being Reſpon- 


regularly deduced againſt them; but the Fact as ſtated by him is 1 
not ſupported by Evidence; and the Circumſtances which appear 
in 


1 
in this Caſe give Reaſon to believe, that by Tranſaction or Agree- 


ment, they were allowed to return to the Family; but however 
that may be, it is a Matter of no Conſequence in this Cauſe. 


Anne stir- The Liferent intended for Aune Stirling by her Marriage- contract, 
aaa. ee was of the Lands of Largibeg, Largimae, Killſail, and halt of Cor- 
— ra, the Rents of which were underiood to be 600 Merks. 


Mary Camp- Peſides this, there was a Liferent conſtituted in favours of one 
e's: OR Mary Campbell, of the Lands of Ardgadden, allo Part of the Re- 


rent of Ard- a , 
gadden, ſpondent's Eſtate, and which came to be conſtituted in the Manner 


How conſti- Duncan Campbell, Baillie-depute of Kintyre, Huſband to the ſaid 
ens Mary Campbell, did, for himſelf and his Wife, advance to Colin 
| Campbell, the Brother of Archibald, and who upon his Death with- 
out Male-iſſue, ſucceeded to the Eſtate, 2500 Merks; for which 
Sum, and 1000 Merks which had been owing by Archibald Camp- 
1660. bell to the ſaid Duncan Campbell, Colm Campbell did diſpone the 
Lands of Ardgadden, under Reverſion, to Duncan and Mary, the 
Huſband and Wife, and the longeſt Liver of them two in conjunct 

Fee. 


This Contract of Wadſet, or Diſpoſition under Reverſion, was 
Feb. 19, completed by Infeftment, and confirmed by the Earl of Argyle as 
169. Superior. 


Duncan Campbell died indebted to Patrick Campbell, Son to Mr 

John Campbell in Fernoch; who having charged Dougal Campbell, 

the Son of Duncan, to enter Heir to his Father, Dougal renounced ; 

1678. and Patrick got an Adjudication againſt the Lands of Ardgadden, 
as in the hereditas jacens of Duncan Campbell; and after obtaining a 

Charter from the Earl of Argyle as Superior, and being infeft there 

2 aon, he immediately, for a valuable Conſideration, reſigned the 


reſigned to Lands ad remanentiam in the Hands of the Earl. 
the tarl ad | 


rtemanentiam, It appears, that Patrick Campbell the Adjudger, had ated in that 
Matter as a Truſtee for Dougal, the Son of Duncan the original © 
Wadletter ; for upon Patrick's renouncing the wadſet Lands ad re- 
manentiam, he Dougal executed an Obligation, wherein ae became 


bouud 
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bound to procure a Diſcharge of Mary Campbell his Mother's Life- 
rent. And the Reſpondent hereafter will have Occaſion to ſhow, 
that there 1s juſt Reaſon to believe, that ſuch Diſcharge had accor- 
dingly been granted, and that Mary Campbell never had any Poſſeſ- 
ſion of the Lands of Ardgadden, after the Reſpondent's Grandfather 
became Purchaſer of the Eſtate of Utter. 


When this Cauſe ce to be heard before your Lordſhips, it oc- 
curred to the Reſpondent's Council, that he was not only intitled to 
plead the poſitive Preſcription upon the original Charters and In- 
feftments from the Earl of Argyle, and the ſubſequent Titles; but 


Defence 


likewiſe upon the Rights and Titles of his Author, the Earl of Argyle, founded up- 
and his Authors; and, more particularly, upon the Charter and In- 9» the Titles 


. * ' jo ups f - 
feftment, which were expede upon Jean Campbell's and William Fae 
Stirling's Appriſing. | Family, as 

well as their 
In this View it was maintained, that, independent of the Reſig- Tia“ 


nation in the Earl's Hand ad remanentiam, in 1674, the Reſpondent scp. 17. 
was intitled to connect the Earl's Poſſeſſion, with the Infeftment of 1653: 


his Author, ſo as to make the Preſcription begin to run from the 
Time of the Poſſeſſion. 


The Principle of Law was not much controverted; but it Argument 
was objected, that the Title was void, in reſpect the Appriſing being se de 
> Stirling's 
deduced by, and the Charter taken to, two different Perſons. chi 


; Seilin 1663. 
1 | as a Title 
To this it was anſwered, firſt, That the deducing the Appriſing, for Preſerip- 
or taking the Charter in that Manner, were not repugnant to any uon. 


Rule in Law. 


It was objected in the /econd place, That the Earl had not a habile 
Title for Preſcription in 1672, when the Reſpondent ſaid his Pol- 
ſeſſion had begun, becauſe at that Time he had only Right to Jean 
Campbell's Part of the Appriſings. 


But to this it was anſwered, fir, That the Lands being adjudged 
to both the Creditors in ſolidum, a Right from eicher was a ſufficient 
Title for Preſcription, if the Poſſeſſion toilowed in conſequence of 
the Right from one. And, 2dly, That de fe the Earl of Argyle 
had a perſonal Right from both the Credicors wu 1672, which was 

C afterwards 


Nec. 3. & 3. 


1663. 


Argument up- 
on the Earl of 


aſterwards compicted as to William Stirling's Part, by a Reſignation 


ad remanentiam in 1674, as has already been taken Notice of; and 


which perſonal Right was ſufficient in Law, for connecting the Poſ- 
ſeſſion to the laſt Infeftment, in making out the Years of the poſitive 


Preſcription. 


Other Objections of leſs Importance were ſtarted ; but it is unne- 
ceſſary here to reſume them, or the Anſwers made to them. 


The Earl's Infeftment on the Eſtate of Otter as Superior, was 
pleaded upon as another Title in the Earl's Perſon, for eſtabliſhing a 


feftment gu jg an Infeftment in the Lands themſelves, as much as the Vaſſal's 


Superior, as a 


Title for Pre- Infeftment is, when ſupported by Poſſeſſion, equally effectual for 


ſcription, 


Preſcription, as any other Infeftment whatever; and that when Poſ- 
ſeſſion followed upon it for forty Years, the Property of the Lands 
were effectually veſted in the Superior, and all ſubaltern Infeftments 
defaced, becauſe the Satute 1617 required only Poſſeſſion for forty 
Years, upon a Charter and Seiſin, which is a Title that every Su- 
perior has, who ſtood infeft by virtue of a Charter under the Great 
Seal, as the Earl of Argyle did with regard to the Eſtate of Otter. 


No fatisfying Anſwer was ever attempted to this. It was indeed 
ſaid, that when ſubaltern Infeftments. were granted, the Law re- 
quired Reſignations ad remanentiam to conſolidate the Property with 
the Superiority. But this is no Objection to the Title at all for Pre- 
{cription: For although it may be true, that a Reſignation ad rema- 


nentiam may be neceſſary to operate an immediate Conſolidation ; 


yet it will not from thence follow, that the Superior cannot acquire 
an abſolute Right to the Property, by his Poſſeſſion in virtue of his 
Infeftments, when the ſubaltern Rights are derelinquiſhed for the 
Years of Preſcription. And if the Law ſtood otherwiſe, it would 
run into this Abſurdity, that every ſubaltern Infeftment muſt re- 
main a ſubſtantial and effectual Right in perpetuum, or until re- 
nounced; which is a Thing that no Lawyer ever attempted to main- 
tain, And if the Farl's Infeftment as Superior was a good Title 
for Preſcription, it certainly could not be rendered the leſs effectual, 


by his afterwards acquiring, or taking a Right from the Appriſers. 
„ Te 


Right by the poſitive Preſcription; and it was maintained on behalf 
Argyle's la- of the Reſpondent, that an Infeftment of a Superior in Lands, which 


„ 


The Reſpondent could reap no Benefit from the Titles in the 
Earl's Perſon, unleſs Poſſeſſion had followed in conſequence of them; 
and therefore it was maintained, that although the Perſon who 
pleads the poſitive Preſcription is in general bound to prove the Poſ- 
ſeſhon for the Years of Preſcription ; yet that in this, or any other 
Caſe, where the Challenge to the preſcriptive Right is ſo long delay- 
ed, it was ſufficient to prove Poſſeſſion paſt all Memory, which muſt 
be preſumed retro to the Commencement of the Right: And as the 
Reſpondent had not only proved Poſſeſſion paſt Memory, but that 
Poſſeſſion had even been admitted for a longer Time than the Re- 
membrance of any Man could poſſibly reach to; it was but Juſtice 
to preſume the Poſſeſſion retro to Jean Campbell's Tafeftment in 1662, 
or at leaſt to the Earl of Argyle's Right in 1672. 


However, the Reſpondent did not reſt upon the general Preſum 


h pon ti P Proofs of 
tion, but did condeſcend upon the following Pieces of Evidence as NE 


ſufficient poſt tantum temporis, for inſtructing, not only the Earl's Poſ- ſeſſion. 


ſeſſion from the Commencement in 1672, but likewiſe the Poſſeſ- 
ſion of his Authors Jean Campbell and her Huſband. 


I, Jean Campbell and her Huſband, immediately after acquiring 
Right to William Stirling's Share in the Appriſing, did, in Fuly 1667, 
inſtitute an Action of Mails and Duties againſt the whole Tenants of 
the Eſtate; in which there was a ſecond Citation given pro confe/ſo, on 
the 2d of December in the ſame Year, agreeable to the Cuſtom of 
theſe Times. 


2d, In William Stirling's Diſpoſition, Jean Campbell, and her 
Huſband, are aſſigned to the Annualrent of his Debt, from the Date 
of the Appriſing; but in Jean Campbell, and her Huſband's, their 


| Conveyance to the Earl of Argyle in 1672, the Earl is only aſſigned 


to the Annualrents for the Year 1672; which affords the molt preg- 
' nant Preſumption, that Jean Campbell had got Poſſeſſion, in conſe- 
quence of the Action of Mails and Duties, and had thereby got Pay- 


ment of the Annualrents due. 
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zd, The Earl of Argyle did, immediately after his acquiring Right 
to the Eſtate by Diſpoſition from Jean Campbell, and her Huſband, 
grant a proper Wadſet to Dougal Campbell, upon the 5th June 1672, 
of the Lands of Ballilongart, Towlon, half of Corra, half of the Ferry 


of 


„ 


of Otter, and half of Fernoch, to be holden Feu of the Earl, for Pay- 
ment of L. 60 Scots of Feu-duty. 


ath, Excerpts taken from the Rental of the Family of Argyle, 
for the Years 1675 and 1676, which are the oldeſt Rentals extant; 
and from theſe Excerpts it appears, that the Feu-duty of L. 60 
Scots, paid by Dougal Campbell the Wadſetter, is regularly ſtated ; 
which ſhows, that the Wadſetter was then in Poſlethon: And his 
Poſſeſſion would without Doubt, have appeared in the ſame Way 


from the Commencement of his Right in the 1672, if the older 
Rentals had been extant. 


5th, This is confirmed by the Feu-duty of L. 6, not appearing 
in the Rentals ſubſequent to the Year 1676, becauſe the Reſpon- 


dent's Grandfather was aſſigned by his Diſpoſition to the Rent for 
Crop 1677, and ſubſequent Crops. 


6th, Dougal Campbell the Wadſetter, in 1678, renounced his 

| Wadlet to the Earl of Argyle; and the Renounciation, which is pro- 
duced in Proceſs, ſhows, that he only received the principal Sum 

of 8000 Merks, which clearly inſtructs he had got the Pofleſhon of 


the Lands, or otherwiſe he would have had a Claim for the Intereſt 
of the 8000 Merks. 


Other material Pieces of Evidence were appealed to; but as Ex- | 
ceptions were taken to them, the Reſpondent ſhall not ſtate them 
here, as he is adviſed, that the Evidence above ſet forth is fully 
ſatisfying, of the Earl of Argyle having at leaſt had Poſſeſſion of the 
Lands from the Commencement of his Right. How far that Poſ- 
ſeſſion is detracted from, as to Part of the Lands, by the two Lite- 
rents above mentioned, will fall hereatter to be conſidered. In the 
mean time, your Lordſhips will hold it in View, that the above 
Evidence, of the Earl's having entered upon the Poſſeſſion, is more 
pregnant than could have been expected, from the Reſpondent, 
who, and his Predeceſſors, were unconnected with thoſe Tranſ- 
actions; and that it is even more pregnant than Law or Juſtice can 
require, for ſupporting a Right by Preſcription, which, by che | 
Fault of the Petitioner, and his Predeceſſors, has come to be chal-| 
lenged ſo late, when there is no Poſlibility of having Parole-evi- 
dence, to reach to thoſe Marks of Evidence of the ancient Poſſeſſion. 
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Copy of the Account referred to in the Cloſe of che oppoſite Page. 


| 5 8 | | Poſſeſſion. 
The date of the citation in the preſent action, is 28th March 1759 
Suppoſing the date of the preſent Otter's entry, to have been | 3 
of the date of the regiſtration of his ſeiſin, 29th April - 1678 V. M. D. 


— 81 © o 


This makes 81 years, wanting 1 month and 2 days. 


Deduce the following - - - Interruptions. 

| | Y. M. D. 

1. The above-mentioned - - - 5 0; 
2. For change of ſtile in 1752 - 0 1 


3- Neil not being major till four years before he executed the 
revocation, 4th February 1692, that brings his majorit 
to be on the 5th February 1686; ſo counting backwards 
betwixt that period and 29th April 1678, there interve- 1 
1 ned - - * - 3 
| 4. Alexander the writer not being born for ſeven months 
after his father NeiPs death, deduce for his mino- 


rity , . - - . „ | 
5. John the ſailor, born 18 April 1714, ſo not major till 18th | 
April 1735; and counting backwards from that period to 2 | 
Alexander the writer's death, on the 11th April 1732, there | | 
intervened - - 3 0 7 * 


6. The aforeſaid period of the minority of Alexander the 
meſſenger, from 12th December 1744, when John the ſai- 

lor died, to 20th July 1749, when Alexander was major 4s 7: 9 

7. Neil being forfeited on the «th of January 1686, and not 
reſtored till the 4th of July 1690, deduce the period from 
the 5th of February 1686, hen he is ſuppoſed to have been 


major, till the Ach of july 1690. . "WE ©. 
41 6 6 
Remain, . 39 5 24 | 
This is vpon ſuppoſition that Neil was full twenty-five years | 
at executing the revocation ; but as, trom the purſuer's proof 
produced, and that wich was unjuſtly refuſed to be pro- 
duced, he was ſhort of twenty-four, inde, falls to be deduced | 
another year and the odd months and days . . 1 5 24 | 
38 0 © | 


Again, ſuppoſing the poſſi ſſion to go back according to the pointing of the purſucr's 
prof till the year 1675 mclufroe, that will n akc no cirtc1ence, as Neis minaily, dacx- 
ward to his tather's death in October 1674, would take off their pullefii.n. 


1 


The Reſpondent ſhall now bring under the View of the Court Minority 
the Evidence of the Minority of one of the Petitioner's Predeceſſors, of a 
with which he is pleaſed to ſuppoſe, that your Lordſhips were per- Gate and 
fectly fatisfied, but which the Reſpondent does not believe to beexamined- 
the Caſe, becauſe he apprehends it to be ſuch Evidence as no Judge 
in the World can rely upon, and that the Law will not permit 


| Credit to be given to. 


2 — 
1 p 


After the Petitioner had uſed every Means poſlible for proving | 
' Minorities, and other Matters, to defend him againſt the Effect of 
| the poſitive Preſcription, he did, in a Memorial upon his Proofs, | 
| exhibit the following Account, for ſhowing, that the Years of Pre- 
' ſcription were not run, upon the Suppoſition of Poſſeſſion being 
| only to be counted from Yhit/unday 1678, the Time of the Reſpon- 
| dent's Grandfather's entering to the Poſſeſſion of the Lands, and 
: which is a Thing he never controverted, and ſtands proved by Pa- 


role- evidence, as clearly as any Poſſeſſion ſo ancient can poſſibly be 
proved. 


; D For 
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For Neil's Minority, there is deduced in the above Account 
7 Years, 9 Months, and 7 Days. 


Neils Minority and Endurance Gepends upon two Things, firſt, 
the Death of his Father Patrick: And, /econdly, Neil's own Birth. 


The only Evidence attempted for proving the Death of Patrick, 
is an Extract of his Teſtament-dative, dated the 1 5th December 1674. 
wherein it is ſaid that he died © in the Month of October or thereby 


* 1674.” And a Copy of a Teſtament-teſtamentar, quoted on the. 
Back 1683. 3 


To this Evidence, it was objected, that the mentioning the Time 


of Patrick's Death in his Teſtament-dative, in the overly Manner 
done, is not legal Evidence; the Time of the Death not being eſſen- 
tial to the 1 eſtament, and in which the Officer of Court might eaſily 
have been miſlaken: And with regard to the Copy of the Teſtament- 
teſtamentar, it was obſerved, that as a Copy could prove nothing; 
and that the 1683, being marked on the Back, tended to diſcredit 
Patrick's dying ſo early as the 1674. 


For Evidence of the Birth and Age of Neil, the Petitioner did firſt 
appeal to a Revocation executed by him upon the 4th February 1690, 
bearing, Foraſmuchas I, conſidering with myſelf that it is compe- 
* tent to me in the Law, within the Age of twenty-five Years, to 
* revoke, reſcind, Oc.“ And, /econdly, A Summons of Reduction 
ex capite minorennitatis, reciting the Revocation which he had execu- 
ted, in which a Summons was given out upon the 3d Navember, 
and returned the 1 ith of that Month. 


To this it was objected, that a Perſon's own Aſſertion in a Deed 
of Revocation, was no Evidence of his being under 25 Years of Age: 


That the Revocation itſelf did not even bear him to be under twen- + 
ty-five Years old: That poſſibly he, although more than twenty- 


five Years old, might have had in View in execiting the Revoca- 
tion, that the Time of his Forteiture would be deduced; and this is 


the more probable, that he does not appear to have inſiſted in the 
Action. 


Witneſſes who had been e with Neil, were examined on 
boch 
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both Sides as to his Age; and they differ widely in the Account they 
give us of his Appearance about the Time of his Death, ſo that their 
Evidence cannot be relied upon: But ſo far as it goes, the Witneſ- 
ſes examined by the Reſpondent, who make him of a preater Age 
than thoſe examined by the Petitioner, ſeem, from their Manner 
ot depoling, and their Cauſe of Knowledge, to merit the greateſt 
Credit. They are to be found, State, p. 4. E. F. and p. 46. G. 


Nov, in place of your Lordſhips being ſatisfied of the Sufficiency 

of the Evidence of the Minority of Neil for ſeven Years, nine 
Months, and ſeven Days. The Reſpondent muſt believe, that your 
Lordſhips cannot hold him to have been at all Minor, after the 
Death of his Father, becauſe there 1s no- legal Evidence for inſtruct- 
ing it; and it is no good Anſwer, that the Petitioner has brought 
the beſt Evidence that he could get, or could be expected at ſo great 
a Diſtance of Time; for as it is the Fault of the Petitioner and his 
Predeceſlors, that they have not brought their Challenge ſooner, 
they cannot plead. the Elapſe of Time, as an Apology for the De- 
fect of Evidence, however much a' contrary Rule may take place 
with regard to the Reſpondent, who is not culpable in that Way, 
and who therefore 1s entitled to plead, that every Circumſtance 
ought to be ſtretched to a Proof in his favour. 


The Reſpondent ſhall only remark further with regard to the Mi- Minority of 
norities, that the Minority of John the Sailor, reſts entirely upon a John the ſai- 
Certificate of his Birth, taken from the Records of Baptiſms, which let. 


is not legal Evidence by the Law of Scotland, ſuch Regiſters being 
under no certain Rules of Management, they being at moſt only a 
Memorandum or Note of what has been rehearſed to the Seſſion- 
Clerk with regard to the Births in the Pariſh. He aſſerts nothing 


from his own: Knowledge, and a falſe Date may be given to him, 
or ingroſſed by him, either from Miſtake or Deſign. 


The Petitioner has referred to ſeveraF Commentators on the Civil 


Law, for aſcertaining the Rules uſed in fixing the Ages of Perſons, 
and has given us the Words of Voct on that Subject, where the ſibri 
baptiſmatis are mentioned as Evidence that. ought to have great 


In Countries where Regi ſlers of Baptiſms are kept with Accuracv, 
$ aud. 


u 


8 and made Part of the Police, they will, and ought to have in all 
(Aueſtions of this kind the greateſt Credit, It is of ſuch that Voet, 
if and the other Authors referred to in the Petition, do ſpeak. - But we 
have no Regiſters of that kind kept with Accuracy in this Country, 
to which Faith can be given, unleſs when ſupported by other Evi- 
dence. 'The Record of the Baptiſm 1s indeed a material Circum- 
ſtance in the Evidence of Age; but your Lordſhips never have given, 
and 1t will be dangerous ever to give full Credit to ſuch Records, un- 
leſs the keeping of them was put under better Regulations, than it 
15, or ever has been with us. Toy | 18 


The Reſpondent having thus brought under the View of the Court, 
Part of the Pleas and Arguments offered on his Side, which, inde- 
pendent of his Objections to the Deductions claimed on account of 
the Forfeiture of Neil, he flatters himſelf will appear ſufficient ad 
victoriam cauſe, although they have been paſt over in the Petition in 
: a great Meaſure by the Lump, the Reſpondent ſhall now proceed to 
| make an Anſwer to the ſeveral Matters ſuggeſted in the Petition, 
and to which, though ſtated at great Length, and with much Anxiety, 
he imagines a very long Anſwer will not be neceſſary. —_ 


| The Evi- The Petitioner ſets out with plumeing himſelf highly, upon his being | 
22 the Repreſentative of the ancient Family of Otter : But he ought to have 
ſuers remembered, that the only Evidence of that Fact is, his being ſerved 
prepin. Heir-male in general to John Campbell the Sailor at Greenock, who had |: 
5 es Hog been ſerved Heir in general in 1737 to Duncan Campbell of Evenechan, | 
| vpon. and Colm Campbell of Darmacherichbeg, upon Parole Evidence only, 
not of Perſons who knew the Propinquity, but who only heard of | 
it; and indeed upon Evidence ſo lame, that it is much to be doubt- 
| ed, if it would be effectual againſt the Crown as wltimas heres, | 
| However, the Reſpondent has no Deſire to deprive him of any ima- 
| ginary Laurels he may have in view, from being the Repreſentative 
i of that Family, providing it 1s not to be uſed as a Reaſon for de- 
priving him of his Eſtate, or any Part of it, after ſo long a Poſſeſ- 
ſion, unleſs there are ſound Principles and clear Evidence to go upon 
in doing ſo. 9 131 


The Petitioner has like wiſe, for the Purpoſe of conciliating Favours, 
repreſented his Family-eſtate as now worth L. 500 per annum, which 
he ſays has been carried off from his Family for a Trifle ; and he offers 

the 
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the Facility and Weakneſs, the Incapacity, and Want of Ability of 
ſome of his Predeceſſors, as an Apology for their not having attend- 


ed ſooner to vindicating their Right. 


But the Petitioner has offered no Evidence of thoſe Things: And 
the Reſpondent muſt be forgiven to ſay, that he knows one of them. 


to be falſe, and believes the other not to be true. 


The Eſtate of 


Otter, when purchaſed, was not rentalled at L. 100; and it is now 
only about L. 200; which is no greater Increaſe of Rent than has 


happened in many Eſtates in the ſame Period of Time. 


The Prede- 


ceſſor, who had the beſt Opportunity of vindicating his Right to 
the Eſtate, if he had any, is Alexander the Writer; and on this 
Account he is repreſented as a weak Man; but the Reſpondent has 


heard a very different Character of him. 


The Petitioner tells a Story 


of an Attempt made to preſerve a 


Title to the Eſtate by means of an Adjudication upon a Debt of Ar- 
chibald Campbell of Otter's; which Attempt, he ſays, was diſappoint- 


ed, by means of the ſpecial Charge being erroneous, 


As to this, the Reſpondent will only obſerve, that the very Ac- 
count given of this Matter is altogether contradictory to the Notion 
or Idea of its being a Plan in the Friends of the Family, to preſerve 
a Title to the Eſtate; for if that had been the Caſe, the Adjudica- 
tion would have been led with Attention, and they would not have 
omitted to charge the Heir to enter to the proper Predeceſſor. But 
truly the Debts being no more than 400 Merks, which is a Circum- 
ſtance the Petitioner has chuſed to ſink, affords real Evidence, that 
the Friends of the Family had'nothing of that kind in view: And 
indeed if they had, it was an eaſy Matter for them to have brought 
the Validity of the Titles of the Reſpondent's Family to a Trial, by 


an Adjudication upon a Truſt- bond. 


The Petitioner has brought the Arguments in his Petition under 
three: Heads. The „i is, What he calls legal Favour, to which he 
ſays he has Right; the /econd' reſpects the legal Conſequences of von. 
Neil and Alexander's Forfeitures ; and the third concerns the Effect 
Anne Stirling and Mary Campbell's Liferents have upon the Poſſeſ- 


ſion in computing the Years of Preſcription. 


The Petitioner, under his fi Head, has taken an Opportunity to 
E 


give 


Heads of 
the Peti- 


Anſwer to 

the legal Fa- 
vour claime 
in the Peti- 

tion. 


(18 ) 
give Preſcription all the legal Abuſe to be found in the Writers of 


4 the Civil Law, and points it out as a eue that ought to be re- 


ſtrained. 


The Reſpondent is not n of your Lordſhips being in- 
fluenced by ſuch Argument; but the Petitioner, and his Council, 
in Juſtice to the Law of their Country, ought at leaſt to have made 
ſome Diſtinction between the negative and poſitive, Preſcription. 
Perſons may be often hurt by the negative Preſcription, which re- 
ſpects Obligations only, without their Fault, by Obligations or 
Grounds of Debt being loſt, or falling aſide and forgot ; and there- 
fore to take the Benefit of Preſcription'i in ſuch Caſes has been term- 
ed odious: But the poſitive Preſcription, as eſtabliſhed in the Law 
of Scotland, merits a very different Appellation, and has always 
been conſidered as one of the Parts of our Law, that merits the moſt 
liberal Conſtruction, as tending to quiet the Mlinds of the Subject a- 
gainſt Challenges being made of their Rights to their Eſtates: And 
no Perſon can with Juſtice complain of, that Law, which only pro- 
vides a Security to him who poſſeſſes a real Eſtate upon a legal 
Title for forty Years together, without Challenge or Interruption, 
Forgetfulneſs, or other Cauſes, which may make che negative Preſcri p- 
tion have ſometimes the Appearance of Severity, will not apply to 
the poſitive Preſcription of Land-rights, where the Eſtate poſſeſſed, 
and _ Poſſeſſion of it, is open to the View of every Mortal having 
the leaſt Pretenſion of Right, and muſt put them in mind of vindi- 
cating it, if they think they have a ſufficient Right. 


And of all Cafes that can occur, 1 is certainly the leaſt Reaſon 
for conſidering this Caſe as unfavourable, or as defective of legal 
Favour (as the Petitioner terms it) on the Side of the Reſpondent. 
His Grandfather, eighty-nine Years ago, purchaſed the Eſtate in 
queſtion at a very high Price, as Lands then fold. Lands, in that 
Period, have increaſed in their Value, and the Value of Money has 
decreaſed proportionally. The Eftate of Otter 1s at preſent worth 


much more than the Reſpondent's Grandfather paid for it; but the 


Price paid for it, if then applied in the Purchafe of other Lands, 
might have produced an Eſtate now full as good as that of Otter : 
And when ſuch is the Caſe, and that it is confeſſed, that the Re- 
ſpondent, and his Predegeſſors, have, for ſo long a Courſe of Years, 
enjoyed the Eſtate, without any Challenge of their Right, or Claim 


being 


| 
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fronts, was for a ſmall Number of Years. 


283 


being made to it by any Perſon, until this Action was commenced; 
he muſt be pardoned to think, that if legal Favour is known in the 
Law, or in Courts of Juſtice, it does he altogether on his Side, and 
ougnt to operate in his Favour. | 


Nei Campbell, the Petitioner's Predeceſſor, and Alexander Camp- 
bell, the Reſpondent's Predeceſſor, and Owner of the Eſtate of Ot- 
ter, were both forfeited for high Treaſon in January 1685, and were 
not reſtored againſt the Forfeiture till July 1690. And upon 
theſe Forfeitures the Petitioner grounds a double Plea, ii, that the The Pleas 
Currency of the Preſcription againſt him was interrupted by the For- Po by 
feiture of Neil, to the Effet the Time of the Forfeiture be de- — 
duced from the Years of Preſcription, becauſe Neil was not then Forteitureof 
valens agere to ſtop the Preſcription by any judicial Proceeding. Notte (60 
And, 24ly, That by the Forfeiture of Alexander, there was ſuch a and of Alex- 
Breach in his Poſſeſſion, as made it neceſſary, in computing the ander, Uncle 


Preſcription, to begin de nxvo from the Time the Forfeiture was re- 3 
moved. 1 


The Reſpondent ſhall examine the Juſtice of theſe Pleas ſeparate- 
ly, and will begin with the Forfeiture of Neil. 


The Petitioner has maintained his Plea, founded upon the Prin- Anſwer to 
ciple, Contra non valentem agere, non currit preſcriptio, at great Length; the Plea 


and in ſupport of it he has appealed to the Roman Law, to the Law 8 


the Forfei- 
of England, to the Opinion of ſome of the Lawyers of this Country, ture of Neil. 
and to the Law of Reaſon itſelf: But he has taken very little Notice 
of the Statute 1617, which introduced the poſitive Preſcription 


with us; or of the Argument which ariſes from that Statute, againſt 
the Doctrine pleaded by him. 


The long Preſcriptions in the Roman Law did only reſpect Ac- 
tions and Obligations; the v/ucapio, or what we call the poſitive Pre- 
ſcription, where any thing is to be acquired per continuationem poſſeſ- 
The Statutes of Limita- 
tions in England is within the ſame Predicament; and in all ſuch 
Syſtems of Law, the general Rule, Contra non valentem agere, non cur- 
rat preſcriptio, may be an exceeding juſt one; and in that View the 


Principle appears to have been adopted anciently in the Law of this 


Country 


* 
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Country, which was much founded upon the Principles of the 
Civil Law. 


But the Statute 1617 has put the poſitive Preſcription upon a 
different Footing, and has made it a Part of our feudal Syſtem of 
Law; and as the Enactment of that Statute is in general pgſitive, 
with certain Exceptions, the Reſpondent is not acquainted with 
any Rule of Interpreto%on, that permits in ſuch a Caſe, an Exception 
to be introduced that is not allowed of in the Statute. 


In a Queſtion between Hamilton, Blair, and Robert Sheddan, it 
came to be diſputed ſo late as the 6th December 1754, whether the 
Years of Minority ought to be deduced from the Years of the po- 
ſitive Preſcription ; and the Doubt aroſe from the Exception of Mi- 
nority made in the Statute being joined to the Clauſe regarding ne- 
gative Preſcription. The Queſtion was debated at great Length 
before your Lordſhips; but it did not occur to any Lawyer to main- 
tain, that Minority would be a Deduction from the Years of the 
poſitive Preſcription, whether it had been mentioned i in the Statute 


or not. 


It is believed the Court were divided in Opinion: However, it 
carried, that the Exception of Minority made in the Statute, was 
applicable to the poſitive, as well as the negative Preſcription: And 
although the Reſpondent cannot admit the Juſtice of the Deciſion; 
yet he does not mean at preſent to offer any Argument againſt it, 
as he does not think. his Cauſe requires his endeavouring to over- 
turn a Deciſion ſo lately given. However, he muſt be pardoned 


to enter a Caveat againſt his being barred from impugning the 


Juſtice of that Deciſion, and maintaining, that Minority is not a 
Deduction from the Years of the poſitive Preſcription, if he ſhall 
find it neceſſary to argue that Point, 


Holding then Minority to be a DeduQion * the Vows of the 
poſitive Preſcription, the Petitioner argues thus. © Though the 
** Statute 1617. does, in expreſs Words, except only the Cafe of 
Minority, it can ſcarce be doubted, that the Exception would be 


extended by Conſtruction, not by Force of the acute to imilar 
Caſes, where there is par ratio.“ 
If 
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If the Petitioner is right in this, our feudal Titles of Property 
are in a much more uncertain Situation than ever has been ſuſpected 
or thought of hitherto; for by the Petitioner's Rule, Madne/s or Fa- 
tuity, or even neceſſary Abſence from the Country, may all be the 
Occaſion of Deductions from the Years of the poſitive Preſcription : 


And as Madneſs or Fatuity particularly, may often be for a long 
Endurance, nay, for the greateſt Part of the Lives of ſeveral Genera- 
tions of a Family, no Number of Years could ſecure againſt the 
Challenge of feudal Titles; which is a thing ſo diſſonant and adverſe 
to the Principles of the very belt Part of our Law, that the Reſpon- 
dent perſuades himſelf, your Lordſhips will not be inclined to liſten 
to It. 


It will occur to every Perſon, on reading the Statute 1617, that 
the Legiſlature had it in View, to prevent all Uncertainty in the abſo- 
lute Security of our Land-righrs and therefore there is no Excep- 
tion introduced on account of any Inability of uncertain Duration ; 
for even Minority will not fall under this Deſcription ; and therefore 
it is that Madneſs, Forfeiture, or other Inabilities of that kind, 
which may be of long and uncertain Endurance, are not excepted 
in the Statute; And indeed it might be attended-with very dreadful 
Conſequences, if Preſcription was not to run againſt a Perſon for- 
feited ; for if ſo, no Perſon could ſay, he was certain of any Right 
with which a forfeited Perſon was in the leaſt connected. 


Again, Inability ariſing from Forfeiture does not properly fall 
under the Rule of non walens agere, for that Rule reſpects only the 
Caſes where the Nature of the Right does not permit an Action cur: 
effeftu to be proſecuted, as in the Caſe of a Subject liferented, and 
in ſuch other Caſes, where, as is ſaid in the Petition, © the ratio de- 
% cidendi, is expreſſed to have been, becauſe the Law never put Par- 
& ties to the Neceſſity of intenting Proceſſes, where they can ſerve 
* no Purpoſe but to flop Preſcription.” But an Inability from For- 
feiture is not a Caſe of that Nature, as the Inability does not ariſe 
from the Nature of the Right of the forfeited Perſon, but from his 
own Crime ; and it looks ſomewhat ſtrange, that a Perſon forfeited 
for Rebellion ſhould have his Rights preſerved, which he would not 
have had, if he had not been forfeited. 


J | 4 1 
Moreover, there is another evident Reaſon, why the Time of a 
F Perſon s 


perſon's being forfeited, ought not to be deduced from the Years of 
politive Preſcription; it is, that the Right of the forfeited Perſon 
could cum effectu be proſecuted by the Crown, or Donator of the 
Crown, During the Subſiſtence of the Forfeiture. 


The Petitioner finding himſelf pinched with theſe Arguments, 
has had Recourſe to a long, Explacation of the Act Reſciſſory 1690, 
from the Hiſtory and political Papers of that Aire, which he ſays 
are the beſt Interpreters of political Laws: And he endeavours to 
make out, that it was the Intendment of the Legiſlature to reſtore 
the Perſons named in the Statute ex juſtitia; and from thence draws 
1 Concluſion, that the Legiſlature could not poſſibly mean, that 


any of the Perſons reſtored, ſhould be hurt by their 1 to 


ſue while they, were under the Forfeiture. 


It does not ſeem to vary the Argument much, DEL Ing the Re- 
ſtitution by the Statute was underſtood to be e gratia, or ex juſtitia; 
for in either Caſe, as the Crown ſtood in the Right during the For- 


feiture, there was no Inability 1 to Profe from. the Nature: of the 


; 
31:44 


But further, without entering into a Diſcuſſion. of the political 
Papers, or of the Opinions of Hiſtorians, the Reſpondent will take 
upon him to aver, that in ſound Conſtruction, the Statute does im- 
port a Reſtitution ex gratia, and not ex juffitia, for this plain Rea- 
{on, that it does not declare the Decreets of Forfeiture to have been 
void from the Beginning, but only that they ſhall “ be void, and 
of no Avail, Force, Strength, nor Effect, in all time coming.” 


If your Lordſhips ſhall require further Satisfaction in this Matter, 
you have only to throw your Eye upon the 41 Act of the ſame Par- 
lament, reſcinding the Forfeiture of John Swinton of that Ilk ex ju- 
flitia, where very different Words are uſed, the Decreets of Forfei- 
ture, and Gift of Forfeiture, being declared © to have been from 
the Beginning, to be now, and in all time coming, void, null, 
* and of no Avail, Force, Strength, or Effect; and Swinton i is re- 
ſtored againſt the Forfeiture, and all that has followed, or may 
follow thereupon, by way of Juſtice.“ 


The Act Reſciſſory muſt be your Lordſhips Rule in judging of this 
_ Caſe: 


. 
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Caſe: And if it is clear from it, that the Perſons forfeited, and Net 


Campbell amongſt others, is only reſtored ex gratia, then it is clear 
that the Petitioner in his Right cannot plead his own Crime or For- 
feiture in bar of the Years of Preſcription running againſt him; 
more eſpecially as the Crown was veſted in his full Right during 


the Forfeiture, and might have proſecuted an Action for recovering 
the Lands. | 


'The Reſpondent ſhall only obſerve further upon this Point, that 
if it had been the [lent of the Legiſlature to prevent the For- 


feiture of the Perſons named in the Statute, from being hurtful to. 


them in Matters of Preſcription, it would have been declared fo in 
expreſs Words: And it is clear from the Act 40 of the ſame Parlia- 
rep that the Legiſlature did not intend the Rebellion or Confuſion 
of thoſe Times, to be the Ground for any Deduction from the Years 
of a long Preſcription, becauſe the Deduttion is expreſsly limited to 
ſhort Preſcriptions only. And the ſame thing was done after the 
laſt Rebellion, by Act 7. anno. 13. Geo. II. $ 2. The Words are, 
© That the Time and Space between the ſaid 58 Day of September 
* 1745, and the ſaid iſt Day of June 1746, ſhall not pe reckoned 
“in any ſhort Preſcription, but ſhall be deduced from the ſame.” 


Plainly indicating, that there was to-be no Deduction from the Years 
of the long Preſcription, 


As to the Deciſion in the Caſe of the Earl of Lauderdale, the Re- 


ſpondent ſhall only beg Leave to ſay, that it is a ſingle Deciſion, 
and ought not to be regarded, becauſe of its being contrary to the 
clear and ſound Principles of Law, and that the Deciſion appears e- 


vidently to have been againſt the Opinion of Lord Starr, for in his 7 


Inſtitutes -he ſpeaks of it with Surpriſe. © Yea,” (ſays he) © Pre- 
. ſcription was found not to run againſt. a Party forfeited;” Oc. 


It is ſcarcely neceſſary to remind your Lordſhips upon this Head, 
that Neil appears de fatto to have been walens agere prior to the Act 


Reſeiſſory 1690; for in February of that Year, he executed a Sum- 


mons of Reduction ex capite minorennitatis. 


binder CG cinobell the Reſpondent's Uncle, was forfeited, as 
has already been obſerved, and his Eftate of Otter was gifted to one 
Maclean, who poſſeſſed it till Alexander was reſtored. And the next 


Queſtion 


Anſwer to 
the Plea 
grounded 
upon Forfei- 
ture of Alex» 
ander, the 
Reſpondent's 


Uncle. 
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Queſtion for the Conſideration of the Court is, Whether Alexander's 
Forteiture did make an Interruption in the Poſſeſſion, ſo as to make 
it neceſſary to commence the Computation of the Years of Preſcrip- 
tion of new, from the Time of his being reſtored ? 


The Petitioner has likewiſe argued this Point at great Length, and 
endeavoured to ſupport it by many Authorities; but the Reſpon- 
dent imagines your Lord{hips will ſoon be ſatisfied, that he has ei- 
ther miſapplied or miſrepreſented the Law in every Part of his Ar 
gument. And, 


Imo, Although the Authorities appealed to from the Civil Law, 
and Lord Bankton's Opinion, who copies after them, were to be 
held to be the Law of Scotland, which the Reſpondent cannot ad- 
mit to be the Caſe, particularly with regard to the poſitive Preſcrip- 
tion, which is introduced by the poſitive Enactment of a Statute 
by which it muſt be regulated; yet it is plain, that thoſe Authori- 
ties are not applicable to this Caſe, : becauſe they only concern a vo- 
luntary Diſcontinuation of Poſſeſſion, or a forcible Diſpoſſeſſion by 
another without a legal Title, which will not apply to the Forfei- 
ture of Alexander Campbell, unleſs it can be maintained, that the 
forfeiting and ſeizing a Rebel's Eſtate, who commits Treaſon, 15 an 
legal Diſpoſſeſſion of them. 


_ 2do, The Petitioner miſrepreſents the Law exceedingly, when he 
maintains, that when the King takes by Forfeiture, he does not 
take in the Right of the forfeited Perſon, but jure coronæ, and in 
virtue of his paramount Right as Superior. 


It is not eaſy to diſcover from the Argument 3 in the Petition, in 
what Way, or by what Means, the Eſtate of forteiting Perſons 
ſhould velt in the Crown, in the Manner pointed at in the Petition ; 
and it would ſeem to be the Conſequence of the Doctrine maintain- 
ed in the Petition, that all Land Eſtates, upon the Forfeiture of the 
Vaſſal, ſhould revert to the immediate Superior, and which, the Pe- 
titioner ſays, was anciently the Law. And as the Diſtinction en- 
deavoured to be eſtabliſhed in the Petition, is far from being ob- 
vious, and is very repugnant to the common Ideas and Concep- 
tions of Mankind, and even to the Opinion of Lawyers, who have 
held it to be a Maxim, that „orig facere eſt alienare, it was to be ex- 

pected, 
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pected, that the Petitioner, before advancing ſo new a Doctrine, 
would have been able to have ſupported it by ſome Authorities, bur 
the Reſpondent can diſcover none in the Petition. 


Such then being the Caſe, it is thought your Lordſhips will not 
be inclined to go into this new Diſtinction, but to hold the Law as 
it has been long underſtood, viz. that when the King takes by For- 
feiture, he takes by the Ae and Deed of the forfeiting Perſon, and 
therefore he is entitled to every Privilege and Right that was compe- 
tent to the Perſon forfeited: And if ſuch was not the Caſe, the King 
would be deprived of the Benefit of the forfeiting Perſon's Poſſeſſion, 
for eſtabliſhing a Right by Preſcription ; and many other Privileges 


that may be figured to ariſe from the Crown's Poſſeſſion being held 


to be a Continuance of the Vaſlal's Poſſeſſion, or a Poſſeſſion in his 
Right, which is the ſame thing. 


If the Reſpondent is in the Right in theſe Things, then an eaſy 
Anſwer occurs, to the Argument of the Crown's having neither 
Title nor Right to preſcribe or interrupt againſt itſelf; which is, 
that de facto the Crown did not poſſeſs, but Maclean the Donator of 
the Crown, who, in the Right of the forfeiting Perſon, did conti- 
nue his Poſſeſſion, and might have been proſecuted by the King in 
the Right of Neil, if his Majeſty had been ſo diſpoſed. 


But, moreover, if the Act Reſciſſory was to be ſuppoſed to have 
had the Effect contended for by the Petitioner, to wit, the replacing 
every thing in ſatu quo, it will not be eaſy to diſcover a good Rea- 
ſon, why Alexander ſhould ſuffer any thing by being turned out 
of the Poſſeſſion. This has been ſtarted in the Petition, and has 
not received a fatisfying Anſwer. And, 


Upon the whole of this Matter, as Alexander was forfeited, and 
his Eſtate poſſeſſed during the Forfeiture by a Donator, there can 
be nothing more agreeable to the Principles of Law, Reaſon, and Ju- 
{lice, than that when he was reſtored, the Poſſeſſion ſhould have 
been underſtood to have been continued in the ſame Way, as if he 
had alienated his Eſtate by a voluntary Diſpoſition. 


The Reſpondent comes now, in the Order of the Petition, to 
make Anſwer to the Petitioner's Argument, founded upon the Life- 
rents of Mary Campbell and Anne Stirling. : 
MP © NG The 


Anſwer 


tothe Pe. 


upon the 
Liferent- 
rights, 


Mary 
Camp- 
bell's 
Liferent, 
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The Juſtice of the Rule, Tantum preſcriptum quantum poſſeſſum, 18 


titioner's admitted; but the Reſpondent cannot agree, that in no Caſe the 
Argument Poſſeſſion of the Liferenter can be beneficial to the Proprietor, in ma- 


king out the Years of Preſcription, where the Liferent has been 
conſtituted by the Proprietor's Author in the Lands. If the Life- 
rent was univerſal, or of the greateſt Part, the Rule might be juſt; 
but when the Liferent is inconſiderable, and the Proprietor has the 
univerſal Poſſeſſion of the reſt of the Eſtate, under a Right to the 
whole, it ſeems that it is at leaſt doubtful in ſuch a Caſe, whether 
the Poſſeſſion of the Liferenter might not juſtly in Law be counted 
the Poſſeſſion of the Proprietor, in the ſame Manner as if the Life- 
rent had been derived from him. However, your Lordſhips will 
have no Occaſion to determine any nice Queſtion of that kind in 
this Caſe, there being other clear and ſolid Grounds for W Ef. 
fect to the Liferents in this Cauſe. | 


The Reſpondent agrees, that Mary C ampbell's Liferent of the 
Lands of Ardgadden was not conſtituted by a Wadſet from the Duke 
of Argyle ; he does not recollect its having been ſo pleaded; at leaſt ir 
is not ſtated ſo in his laſt Memorial; and the Parties now agree in the 
Fact, that it was Colin Campbell of Otter, the Petitioner's Predeceſſor, 
if he is the Heir of the old Family of Otter, who granted the Wad- 
ſet to Duncan C * of which — W his Spouſe got 
Liferent. : : 


Now, if the Reſpondent found himſelf graitened with chis Life- 
rent, he might maintain, that Jean C ampbell, the Earl of Argyle's Au- 
thor, having, by her Appriſement, carried the Right of Re- 
verſion, the Wadſetter's Poſſeſſion became her Poſſeſſion, and con- 
ſequently beneficial to her, the Earl and the Reſpondent, in making 
out the Years of Preſcription. But the Reſpondent has no Uſe for 
tuch an Argument. For, 


As Dougal Campbell, the Son of the original Wadſetter, did —_ 
up a Title to the Wadſet, by an Adjudication in the Name of Pa- 
trick Campbell his Truſtee, who, after completing a feudal Title to 
the Wadſet, conveyed it to the Earl of Argyle the Superior, and in 
. whoſe Perſon it was extinguiſhed by a Reſignation ad remanentiam, 
it became impoſſible for the Liferent longer to ſubſiſt ; and therefore 
the Obligation taken from Dougal to procure a Renounciation from 
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his Mother was altogether ſuperfluous, becauſe when the Wadſet 


itſelf was extinguiſhed, the Literent could not poſſibly ſubſiſt. And 
the Reſpondent holds it to be clear in Law, that the Reverſor, which 
the Earl of Aigle came to be in this Caſe, may redeem a Wadſet, 
or extinguiſh it by Reſignation ad remanentium, when he acquires 
it by Diſpoſition; without regard to any Liferent that may have 
been conſtituted by the Wadſetter; and in fuck a Caſe, the Life- 
renter mult betake herſelf to the Intereſt of the Money. 

But further, there is the moſt fatisfying Evidence that poſſibly 
can be, that Mary Campbell's Liferent was underſtood by all the 


Parties concerned to be extinguiſhed; for, upon the 12th of Novem- 


ber 1678, the Reſpondent's Grandfather granted a Liferent of theſe 
very Lands of Ardgadden, and others, to Anne Campbell his Spouſe, 


in virtue of which the was infeft; and it is admitted in the Petition, 
that at taking up the Valuation of the Shire of Argyle in 1687, Anne 
Campbell, then a Widow, gave up the Rental of the Lands of Ard- 


downwards. 


Faden, and others, liferented by her, for the Year 1680, and 


The Petitioner in oppoſition to this, ſays, that the Rule followed 
by the Commiſſioners, in making out the Valuation of the County, 
was to take an Account of what the Lands paid anno 1680, and ſub- 
ſequent Years; and as Anne Campbell might know, that the Lands. 


had not been heightened in the Rents, it was an eaſy Matter for her 


to ſay what the Rents was in 1680, without her having poſſeſſed 


them from that Time: And he further ſays, that ſuppoſing this to. 
be held for Evidence of Anne Campbell's being a Widow, and Mary 
| Campbell's being dead in 1678; yet that will not prove Mary Camp- 
bell's Want of Poſſeſſion for the preceding Years; and as Life is to 
be preſumed, ſhe muſt be underſtood at leaſt to live down to the 
1687, unleſs the Reſpondent can prove the contrary. 


The Reſpondent cannot agree, that the Proof of Mary Campbells 


Death, or her not being in Poſſeſſion, is incumbent upon him. He 


holds' the Eſtate, and maintains. his Right to it, under cathalic 


Titles to the whole Eſtate. . He has proved his own, and the Poſ- 
ſeſſion of his Anceſtors of the whole Eſtate, as far back as the Me- 
mory of Man can go. 


knew or heard of any other Perſon's poſſeſſing the Eſtate, or any 


All the Witneſſes agree, that they never 


Part: 


Anne 
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Part of it, other than the Reſpondent's Family. If there is any 


Doubt as to the ancient Poſſeſſion, it 1s owing to the Petitioners 
Fault, who dught to reap no Benefit from it. And therefore when 


all thoſe Things are taken to Conſideration, the equitable and pro- 


per Rule of the Law for deciding in this Caſe will appear to be, 
that Poſſeſſion is to be preſumed for the Reſpondent, anleſt the Pe- 


titioner can prove the contrary; and that every Circumſtance from 


whence a Preſumption of Death, or Want of Poſſeſſion may be in- 


ferred, is to be conſtructed into Proof againſt the Reſpondent, if he 
does not remove the Force of the Preſumption by contrary Evi- 
dence; bur it is from his Fault that the Uncertainty has ariſen. 


Although the Reſpondent takes the Liberty of putting your Lord- 


ſhips in Remembrance of theſe general, juſt, and equitable Prir.ci- 


ples, for ruling the Judgment in every Caſe of this kind; yet there 


is little Occaſion for uſing them in the preſent Caſe; for the Re- 
ſpondent can even give ſatisfying Evidence of Anne Campbell's being 
a Widow in the 1680, and of Conſequence that ſhe gave up the 


Rental of her Lands for that Year, in virtue of her own Right of 


Liferent. The Evidence the Purſuer means, is a Licence taken out 
from the Commiſfary-court of Argyle by her Son Alexander, to pur- 
ſue her Huſband's Debtors, to make Way for a Confirmation, and 


which Licence to purſue 1s dated the 12th May 1681; and it is pro- 


bable that her Huſband was dead ſome time prior to that. And in- 


deed, independent of that Evidence, it would be abſurd to ſuppoſe, 
that Anne Campbell would have been called upon, or that ſhe would 
have given in upon Oath a Rental of her Liferent-lands, for. the 


Year 1680, if ſhe had not had Right to, and uphfted the Rent of 
that Year. | Ik ne ee 


The Fact as to Anne Stirling's Liferent has already been ſtated ; 


Stirling's and your Lordſhips will have obſerved, that the Petitioner has com- 
Literent. mittèd two Miſtakes with regard to it: Fir, In ſetting forth, that 


„ 


ſhe was infeft in the Lands for her Liferent; and, ſeoondly, In ſap- 


poſing, that the Feu- duty payable out of her ſecond Huſband's E- 


ſtate, Mr Macneil of Tayniſh, and conveyed to the Reſpondent's 


Grandfather e the Payment of Anne Stirling Liferent, was 
not ſufficient for that Purpoſe. . | THE 


Anne Stirling was married to Tayniſh, when the Reſpondent's 


Grandfather F 


Pe, "Oh "1 PRI IE , = 


_—_— — ˙·˙⅛ a 


, Moda. co >.” 


Loc 
* - Ki 
i 
(Þ. 
g 


(' 29 5) 


Grandfather purchaſed the Land from the Farl of Argyle; and as 
a full and adequate Price was paid for the Lands, it was neceſſary 
that the Purchaſer ſhould be relieved of any Claim Anne Stirling 


might have to the Liferent of any Part of the Lands, and in Pol- 


ſeſſion of which, it is probable, ſhe was at that Time, although we 
have no Evidence of the Fact. This could not be done in a more 
expedient Manner, than by the Earl's conveying an equivalent Sum 
to the Reſpondent's Grandfather, of the Feu- duties payable out of 
the Lady's Huſband's Eſtate; by which Means the Matter could be 
eaſily adjuſted, ſo as the Reſpondent's Grandfather might have full 
Poſſeſſion of the Lands, and Tayniſh and his Wife might be allowed 
to retain their Feu- duties. 


By what Form of Writing or Agreement the Matter was adjuſted 
between Mr and Mrs Macne:/, and the Reſpondent's Grandfather, 
is unknown. As the Lady was not infeft, no formal Diſcharge or 
Renounciation. was neceſſary: The Matter could” be ſettled by a 
Letter, or even a verbal Agreement was ſufficient. And the only 
Queſtion is, Whether de fatto Anne Stirling did get Right to, and 
poſſeſs the 600. Merks of Feu-duties, in place of any Liferent-righr 
{he had out of the Eſtate of her former Huſband? And of this Fact 
we have more ſatisfying Evidence than could well have been ex- 


pected at this Diſtance of Time. 


In the i place, It appears, that in the making up the Valuation 
af the Shire of Argyle, two Rentals were given in of different Parts 1683. 
of the Eſtate of Otter; the one by Anne Campbell, the Reſpondent's 
Grandmother, of thoſe Parts of the Eſtate liferented by her; the 
other by Alexander Maclean, the Donator of the Forfeiture of A. 
lexander Campbell, the Reſpondent's Uncle, the then Proprietor of 
the Eſtate of Otter ; and which two. Rentals do exactly comprehend 
the whole Farms of the Forty-merk Land of Otter, and ſhow to a 
Conviction, that Anne Stirling was not then in Poſſeſſion of any 
Part of the Eſtate, or otherwiſe ſhe would undoubtedly have given 
in the Rental of the Lands liferented, by her, in the Manner Anne 
Campbell did. e . e 


In the next place, Anne Stirling's Acceptance and Poſſeſſion of the 
600 Merks of the Feu- duties, is equally clear, from the Proceed- - 
ings before the Lords of the Treaſury, taken Notice of in the Pe- 


tition ; 
= - The - 
| 
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The Petitioner has treated thoſe Proceedings as dark and Ade 
rious; and ſays, be is not able to account for them. But the 
ſtion is, who is to fen by: that? Is it he who has neglected ſo — þ 
to bring. his Action, as the Facts cannot be explained by living | 
Witneſles, or the. Reſpondent, who is not. to blame? In this there 
can be no doubt, 


However, the Reſ pondent hopes he will be able to make theſe 
Proceedings very 7 and very ſatisfying to your Lord- 
ſhips. 


Donald Macneil of Gallachy was married to. a. Daughter of John 
Macneil of Tayniſh, as the Reſpondent has been informed; and 
the Eſtate of Tayni/h was diſponed to him as a Truſtee for the . Fa- 
mily, and a Perſon more able to manage and take care of the Eſtate- 
than the real Proprietor was. 


The Reſpondent has the more Reaſon to believe his Information 
to be true, that he has diſcovered in the Chartulary of the Family 
of Argyle, a Charter of the - Eſtate of , Tayni/h, granted to Net | 
Macncꝛl, the, Nephew. and Heir of Jobn Mgeneil of Tayniſh, and 
his Heirs-male; whom failing to Donald: Macneil of - Gallachy, and 
his Heirs-male; and which 5 — proceeds upon a Procuratory of 
Reſignation, executed in the 1 696, by Donald Macneil of Gallachy, 


wich. the Conſent of John Macneil of Tomniſh. 


| 4 Vion the Forfeiture of the Earl of Au -ople, his Eſtate was ſeized 
14 by the Crown, and put under the Adi den of this Court for 
the Payment of his Creditors. 


It ſeems that N Macneil of Gallachy was a Creditor to the 
Earl of Argyle, and had got an Aſſignment to the Feu-duties of T ay- 

nh for his Payment, with the "Sus of the Lady's Liferent of 560 

Merks: And as the Lady was deſirous to have ane Order for ma- 

king her Payment effectual, applied to the Lords of the Treaſury for 
that Purpoſe by Petition; and the Deliverance upon the Petition 
ſpeaks out the whole Matter. It is in theſe Words: Finds, that 

the Lords of Seſſion, by virtue of the Commiſſion granted to 

#- 32. © them under the Great Seal, for diſpoſing upon the Eſtate of the 
late Earl of Argyle to his Creditors, diſponed to the ſaid Donald Mac- 
* neal, 


Res | C.-8&--1 

ge- ne as one of the Earl's Creditors, the Feu-duties- payable by 
Ng | him out of his own Lands of Tayniſh to the ſaid Earl, expreſsly 
ing with the Burden of the ſaid Lady Tayniſh her Liferent of the 600 
lere * Merks, as the Decreet of the Locality, of the Date the Day of 


heard the ſaid Donald Macneil upon the Matter, and he acknow- 
| ledging the fame to be true; and that te only Reaſon given by 
d- him for not Payment to the ſaid Lady Tayniſh, was becauſe ſhe was 
| not infeft therein: Therefore the ſaids Lords Commiſſioners of his 


| * 1/68 Years, more fully bears: And the Lords having alſo 


15 | + £ Majeſty's Treaſury, do hereby ordain the ſaid Donald Macneil to 
„n | pay to the above Anne Stirling, Lady Tayniſh, the 600 Merks a- 
nd | -® bore ſpecified, for the Vears bygone reſting owing and unpaid to 
- her, and yearly in time coming during her Lifetime, as ſaid is.” 
| The Petitioner aſks why the Reſpondent did not excerpt from the 
| Books of the Treaſury, and lay: before your Lordſhips the Copy of 
ky the King's Letter to the Lords of the Treaſury, reſpecting this Mat- 
ily ter, and recited in the Petition? 
etl 
nd | The Anſwer the Reſpondent gives to this Queſtion is, that he 
nd | conſidered the Deliverance upon the Petition itſelf to be fully ſatiſ- 
of | fying ; and that he did not chuſe to load your Lordſhips with read- 
= ing unneceſſary Proofs. But fince the Petitioner has produced a 


Copy of the Letter, and endeavoured to ſhow a Contrariety between 
| it, and the Deliverance upon the Petition, and to treat the whole 
, Matter as a Myſtery, the Reſpondent will be forgiven to obſerve, 
i that the King's Letter 1s corroborative Evidence of the Fact the Re- 
110 ſpondent was to eſtabliſh, to wit, Anne Stirling's Acceptance of the 
ne ! _.600 Merks; and that the Diſcripancies marked in the Petition, and 

: the Minute of the Lords of the Treaſury, are mere Criticiſms, of no 


Wi Significancy. 

we The Petitioner ſeems to be much at a Loſs what to make of the 
. King's Letter. In one Paragraph he argues upon it, for diſcredit- 
"on ing the Proceedings before the Lords of the Treaſury: In another he de- 
at nies the Exiſtence of ſuch a Letter, becauſe the Original is not pro- 
to duced. In ſhort, he behaves like a ſinking Man, plunging about 
ae for ſome Twig to gripe at, which he cannot ſind. 

4 OY 


Amongſt the other Exceptions taken to the Proceedings before the 
| Lords. 


H 2 


( 3% ) 


Lords of the eng- it is ſaid, that if the Petition had been ge- 
nuine, Jobn Macneil of Tayniſb, che Lady's Huſband, who was then 
alive, would have concurred with her in it. 


If John Macneil of Tay 
and had taken this Matter under his own Direction; or if the Affair 
had been laid before Counſel, to know whether it was proper to 
have her Husband concur with her or not; it is very probable, that 
the Petition might have been made in the Name of 1 the Lady, with 
Conſent of her Husband. But as John Macneil had been in Effect 
deprived of the Adminiſtration of his own Affairs; and that the Pe- 
tition was probably made out by one not much acquainted with ju- 
dicial Proceedings; it is not at all ſu „that the Husband 
ſhould not be a Party to the Petition. And indeed it may have been 
thought, by the Perſon who wrote the Petition, and not without 
Reaſon, that it poſſibly would be fully as much liſtened to, when 
in the Name of a Lady alone, as when explained, that ſhe was un- 
der the Covertue of a Toad; for the Lede of the Treaſury were 
not tied down by the rigid Rules of Law, in determining upon ſuch 
Queſtions. 


Beſides, if it can give any additional Satisfaction to your Lord- 
ſhips in this Cauſe, the Reſpondent can forthwith inſtruct, that John 
Macueil of Tayniſh, the Lady's Husband, was akogether unfit for 
taking the Direction of any Matter of this kind, as he could not ſo 
much as write his own Name. The Reſpondent i 1s poſſeſſed of a Pa- 
per, dated about that Period, ſubſcribed for him by Notaries. | 


The Petitioner feems to lay fome Streſs upon what he calls] a Peti- 
tion from Alexander Campbell, the Refpondent's Uncle, to the Com- 
miſſioners for l ines and Forfeitures, wherein Complaint is made of 
many violent Intromiſſions with his Effects and Eſtate, during his 
Abſence from the Country; and more particularly, that Jahn Mac- 
neil of Taymſh had levied L. 400 Scots yearly for four Years from 
1685 incluſive, as the Feu- duty due by him, to which the Petitioner 
Campbell had Right; and hkewiſe upon what is called an Account, 
divided into different Claſſes; in one of which there is ſtated L. i og 
Scots, as uplified by Tayni/h from the Tenants of his Wife's Life- 


rent- lands. | 
The 


yniſh had been an active and diligent Man, 


— c 
an TT I . 


1 


The Period to which theſe Tranſactions refer, was füll of Diſorder 
and Confuſion; and it is not eaſy to give a ſatisfying Account of 
the Motives or Intentions of many Writings relating to theſe Times: 
but the Reſpondent thinks he can ſatisfy your Lordſhips, that thoſe 
Writings appealed to do not ſupport his Plea in any Reſpect; and at 


any Rate, that they are altogether inſufficient for redarguing the 


pregnant Evidences above taken Notice of, for aſcertaining, that 
Anne Stirling did not poſſeſs any Part of the Eſtate of Otter, after it 


was purchaſed- by the Reſpondent's Grandfather. And, 


mo; Neither the Paper called the Petition, nor the Accounts, are 


ſubſcribed or authenticated any Manner of Way, and therefore are 


not legal Evidence. But, 


24do, Suppoſing ſuch Petition to have been given in by Alexander 
Campbell, to the Commiſſioners for Fines and Forfeitures, it proves 
no more than that Alexander Campbell, when complaining of the Acts 
of Injuſtice he had met with, was pleaſed to ſtate Tayniſh's retain- 
ing his Feu-duties as one, and which probably he might have been 
led to do, from his not having got any of the Rents of his own E- 
ſtate for the Years mentioned in the Petition. And however that 
may be, as there is no Evidence or Reaſon to believe, that ever 
Alexander Campbell recovered any of the Feu- duty, in conſequence 
of that Petition; ſo Tayniſh's having refuſed to pay them, affords a 
ſtrong Preſumption, that they were allowed to remain with him, in 
Conſideration of his Wife's Liferent. | 


ztio, The Argument ariſing from the Account is ſufficiently an- 
ſwered by the following Words, in the Copy of Alexander Camp- 
bell's, Petition, immediately following thoſe recited in the Purſuer's 
Petition, As alſo the Sum of L. 200 Scots, arbitrarily exacted by 
* the ' ſaid John Macniel from your Petitioner's Tenants, in Name 


of eſcheat Goods.” 


If more Evidence was wanted to ſatisfy your Lordſhips, that Anne 
Stirlmg's Liferent-lands were poſſeſſed by the Reſpondent's Predeceſ- 
ſors, and particularly that Alexvander Campbell was in Poſſeſſion of 


them, the Reſpondent might refort, (if Copies are to be allowed 
as Evidences) to a Copy of a Writing taken Notice of in his laſt Me- 
wmorial to the Court, which appears ex comparatione literarum to be of 


the 


( 34 ) 
the Hand-writing of Alexander C ampbell, wherein he takes particu- | 
lar Notice of the Cattle and other Stocking belonging to him, which 
had been ſpuilzied and away taken from the Lands of Largiemore; 
and which Lands being Part of the liferented Lands, clearly ſhows, 


ſo far as a Copy of nn can be rehed . that he was in Pole 
ſeſſion of them. 


The Reſpondent has not, nor will not recite. any of the Parale- 
evidence that has been adduced 3 in this Cauſe, as theſe Anſwers have 
run into a greater Length than he could have wiſhed: But he muſt: 
beg Leave to remind your Lordſhips, that the Parote-evidence, as it 
ſtands collected in the printed State of Proofs, is not: only very ſa- 
tisfying as to Mary Campbell or Anne Stirling's never having had 
any Poſſeſſion of their Liferent- lands, after the Sale to the Reſpon- 
dent's Grandfather ; but even as to the Earl of Argyle's' Poſſeſſion 
of the Eſtate prior to that Period. Almoſt all the old Witneſſes, 
aged 80, and upwards, concur in ſaying, that they never knew 
nor heard of the Eſtate of Otter, or any Part of it, being poſſeſſed 
by any other Perſons than the Reſpondent's Family, and Com- 
miſſary Maclean, during the Time of Alexander's Forfeiture, as the 
Donee of the Crown ; and many of them ſay, that they heard the 


Eſtate was poſſeſſed by the Earl of Argyle when he ſold it to the 
Reſpondent's Grandfather.. 


Upon the whole, the 1 4 himſelf, with ame Do- 
gree of Confidence, that the Court will be of Opinion, that the 
Proofs have come out to be as ſatisfying upon his Side, with regard 
to the ancient Poſſeſſion of the Eſtate, as well could be expected; 
and he doubts not, that if any Part of it ſhould appear to be dark 
or obſcure, your Lordſhips will apply the well-known Rule, in de- 
termining on Evidence in ſuch Caſes, that he from whoſe Fault the 


Obſcurity does ariſe, ſhould ſuffer by it, and not he whe had 1 it not 
in his Power to prevent it. 


In reſpect whereof, &C. 
JA. MONTGOMERY. 


